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o A FEE oujshy geTk? A Solol v A At
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(2) $£UXALEAENO| TIA| 22X
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Itk S0le] FEAYS Ahgol AFH o= gohu, AWM ey
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n|=ro] AE-2 AlEzjitel] 3F 413 (fiduciary relationship)E T,

17) B A F sl BEHo] Bl sidsts #aE “dElE9 th(bundle
of rights)”2 RHoFEoJA], o]F 2 o]ike] AlEA FEElst A&AI7I= A 9
4331 Q). : Sarah Worthington, Equity, 2nd ed, Oxford University Press, 2006,
p9. & AYEe] thdoll= A4, AR, 99, TEA, A (rights of capital)
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18) Restatement (Third) of Trusts §2(2003) ; “A trust divides ownership between the
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trustee, who holds the legal title, and the beneficiary, who holds the equitable title.”
19) JEFFREY A. COOPER, EMPTY PROMISES : SETTLOR’S INTENT, THE UNIFORM
TRUST CODE, AND THE FUTURE OF TRUST INVESTMENT LAW, BOSTON
UNIVERSITY LAW REVIEW Vol. 88 No. 5, Boston University School of Law, 2008,
pp.1167~1168.
20) IRC §671 et and §641 et.
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2Fo | 1A (Generation-Skipping Transfer Tax, GSTT) q A A= A&
H20) QPG Bk T BAL WAk TS ST

Aol dg 2AH X191 2 = 31 oulgic. oo} Biste] )
= AP AUEPNAE ol AT that S:0ldS 2R, of
SolBe SEAE AU T 5 vk WASL gk s o)
AL 54 Are] 2447 Ao ARE] o), AlehlolA
Ashe A °l°‘°l ojape] P Ufgolck. olefat SolAe) AHAH A
A& o7t ATkl Tiste] Aol TiEF TR WA 4 gl
SAE o = il

IRk Wbl oAbt olF ARSI SEAE B
7Rs] itk T Aol ofstul AR 29k

21) IRC § 641(a)(AEFS A2 2 774) and Treasury Regulations § 1.641(b)-2 (5
EAF] HA o).

22) IRC § 2601(Generation-Skipping Transfer Tax, GSTT) 2 A&} A59] BXI3H Hul
270 WE IRC §§ 641 ~668(Subchapter J) F=.

23) Restatement (Third) of Trusts § 42 (2003). TH, $=QJx}7} AlEfR|Ab) Ofst HElS
ZEARE o) EfAbol| HiRt Fdoln, At AR AgAte afsu &
WAE U S 2= A2 ofdehar e Fo] $/44% sliAolt.

24) John H. Langbein, The Contractarian Basis of the Law of Trusts, Yale Law Journal
Vol. 105 No. 3, Yale Law School, 1995, pp.643 ~647 ; G. Bogert and G. Bogert, The
Law of Trusts and Trustees 2d ed., § 871, West Publishing Company, 2020, pp.3 ~4.
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25) IRC §§ 652~662.

26) Frederick R. Franke, Jr, TRUST LITIGATION The Enforcement of Beneficiary Rights,
Maryland State Bar Association, November 4, 2011, p.10.

27) Boris 1. Bittker and Lawrence Lokken, Federal Taxation of Income, Estates and Gifts
4th ed. Vol. 1, Thomson, 2007, pp.1-13~1-15.

28) Gregory v. Helvering, 293 US 465 (1935).

20) ML AVERS Thdh APRFE BUSHE SR AT AR BES o)
AU AE-g ol BExJsH= ARAAIER (business trust)S AAE 231 Qe o] AFY
ATERS Morrissey v. Commissioner®] ¥rel|S B3te] A let. o] Tl
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o] ezl wf #e] AR} A FH fF AR
s FABHAY ARFE 5 k™

o714 BAA A& E= F]<S5(economic accrual or economic substance attribution)
2 o FAlolu ot ofet Aele) FAH Auk, PR o) H 7y
ool Al i BEAY RS HesheA 4" 91Y R W o)) 55
o] A&AA 7 79 Ex 0l Bulo) A%, AR P FA|(BYA
ool wale] 34 o), FAIA Wste] fojul g Al aTtE Aol 4
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5= 3 4
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(IRC) A|7701Z(0)E T3l Zsh=] et
(2) BHX ARXL 24
)] AIHAF A 28K economic owner)™ E= AL-A 4G A beneficial

b

=
owner ™= ¥4 ojok Alviglo] Aol WAISHE AR ofele A

he W0 AT 4 G ) 212 AN F, D BEHEFA) AL
woluh 243 ol ut TAgle] AR £ o), @ FARBA VelIE B
Paka AR S el Bae] 240 AAEEA Bl BFH) YA of
), @ AP ATEAAHGADE] Hedo] TR0 Z AFEEA o), @ A
o) AR o H(Af AR THE ARl AR EA P 4 YA ol -
olZ Ay Aol Tt

30) United States Senate Committee on Finance, “ECONOMIC SUBSTANCE
DOCTRINE”, https://www.finance.senate.gov/imo/media/doc/Leg%20110%201
00407agamendment.pdf(FAA < : 2025. 10. 10.).

31) IRC § 7701(0)(2).

32) IRC § 7701(0)(2).

33) Treas. Reg. § 1.368-1(b) and (c).

34) Frank Lyon Co. v. United States, 435 U.S. 561 (1978).

35) Treas. Reg. § 1.1441-1(c)(6).
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< Abstract>

A Study on Granting Entity Status to Trusts and
the Introduction of Indirect Succession through
the Quasi-Property Nature of Beneficial Rights

Kim, Jong Hae* & Kim, Byung I1**

This study highlights the limitations of the current inheritance and gift tax law
(hereinafter “Inheritance and Gift Tax Act”), which is centered on direct
succession, and proposes a step-by-step framework to legislate an indirect
succession model that reflects the essential characteristics of trusts by linking the
quasi-real right nature of beneficial interests with the substantive entity of trusts.

First, the nature of beneficial interests must be redefined from a relative
contractual right to a functional quasi-in-rem right tied to specific assets.
Granting beneficial interests independence and enforceability against third parties
through quasi-real right recognition means treating trust property as an
independent object of rights, separate from the settlor’s or beneficiary’s personal
property. This provides the logical foundation for elevating trusts beyond mere
contractual relationships into independent aggregates of assets and legal entities.
In other words, only when beneficial interests acquire a property-right character
can trusts secure objective substantive existence beyond personal connections.

Such quasi-real right characteristics of beneficial interests are concretized
through the introduction of the concept of the economic owner. To reflect the
trust’s unique separation of legal ownership and economic benefit, the economic
owner concept — determining the taxable subject based on effective control and
risk-bearing —is indispensable. Particularly when the settlor’s control is
extinguished or the beneficiary structure is highly designed, the trust itself, built
upon the established foundation of beneficial interests, can be regarded as an
independent economic entity and taxable unit. This quasi-entity status ensures

objectivity and continuity in taxation.

* Primary Author : Former Adjunct Professor, Kangnam University
** Corresponding Author : Former Professor, Kangnam University
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Therefore, the legal foundation secured through the quasi-real right recognition
of beneficial interests, combined with the substantive entity of trusts derived
from the economic owner concept, forms the core framework of an indirect
succession-based taxation model that enables asset succession without direct
transfer of property rights.

This jurisprudential shift proposed by the study not only resolves gaps and
uncertainties in the current tax law but also contributes to achieving the trust’s
inherent policy objectives —facilitating efficient asset succession in an aging

society and protecting socially vulnerable groups.

P Key Words :  quasi-proprietary nature of beneficial interest, economic owner,
beneficial owner, opaque trust, irrevocable trust,

indirect succession



